VK 347.965

HEKOTOPBIE ITPOBJIEMbI U OCOBEHHOCTH AJIBOKATCKOM JEATEJIBHOCTH
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Poccuiickasn akademus HapoOHozo xo3aiicmea u 20cy0apCmeeHHol CyHcovl
npu Ilpesuoenme Poccuiickoti @edepayuu (Boponeorc, Poccus)

B npedcmasnennoti cmamve 6viiu paccmompenvt HeKOMopwvie 0COOEHHOCMU A080KAMCKOU 0esimeib-
HOCMU, C8A3GHHbIE C OCHOBHbIM NPEOHA3HAYEHUEM A0BOKAMYPbI, 3AKOUAIOUWEMCA 8 I0PUOUUECKOL
ROMOWU U 3auume UHmMepecos u3U4ecKux U IpUOUYecKux auy, Ha COBPEMEHHOM IMane pa3eumusl
poccuiickozo obwecmea. Iloduéprueaemcs HeOOHOZHAUNBIL XAPAKMED NPODECCUOHATLHOU 0esmeib-

Hocmu adgoxama 8 Poccutickou @edepayuu.

Kouesvie cnosa: adsoxam, wpucm, npogheccus, a08OKAMCKAsL OesmMelbHOCHb, A080KAMypd,
npPoYeccyarbHoe 3aKOHO0AMeNbCMEo, CyOeOHbIL Npoyecc.

CroHT 3aMeTUTH, YTO COBPEMEHHOE 00IIe-
CTBO YCTPOEHO JOBOJIGHO MapajokcaibHo. Jlo-
CTaTOYHO WMETh KOCBEHHBIC JOKa3aTeIbCTBA
BUHBI YEJIOBEKAa, KaK OKPYKaloIIUEe TYT IKe
HABEIIMBAIOT HA BO3MO)KHO HEBUHOBHOTO SIPIIBIK
«TIpecTyNHUKa». JKHM3Hb YeloBeKa MOXKET pas-
PYLIUTBCS B OTHO MCHOBEHHUE, KOTa MPO3BYYHT
BEPIUKT CyIbU «BUHOBeH». [Ipodeccust agpoka-
Ta TPHU3BaHA 3aIIUTUThH YEJIOBEKa OT BO3MOXKHO-
TO [IPOM3BOJIA TOCYIAPCTBEHHOMN MAIIMHBIL.

AJBOKAT — 3T0 Ipo(heCCHOHANTBHBIN IOPUCT,
KOTOPBI, TO CYyTH, JIOJDKEH OYeHb XOpPOIIO
3HaTh JIEHCTBYIOIIEE 3aKOHOAATENILCTBO, J0CTa-
TOYHO OBICTPO B HEM OPHEHTHUPOBATHCS, OTCIIC-
JKHBATh BCE €r0 M3MEHEHMS, HAXOIUTh MTOXOXKYIO
Cy/IeOHYI0 TPaKTUKy M yMEThb HPHUMEHUTH &
IPAaBWIBHO U 1I€JIECO00PAa3HO B KOHKPETHOH CH-
Tyauud. B xone cyneGHOro nmporecca, HEBayKHO,
YTOJIOBHBIH 3TO MPOLECC, IPAKAAHCKUA HIN ajl-
MHUHUCTPAaTHBHOE CYAONPOU3BOACTBO, OYCHb
YacTO BCIUIBIBAIOT HEOXKUAAHHBIE (aKThl U HO-
BBIE OOCTOSITENILCTBA, HEOOXOIMMO TPHHHMATh
OTIepaTHUBHBIE DEIICHHs], OBICTPO MEHSTH CBOIO
MO3UIIHIO, TIPH 3TOM MaKCHUMAIBGHO COXPaHss
3aIIUTHYIO JUHHUIO CTPATETUH.

B mnpencraBneHHoil craThe OblIa mpen-
NPUHATA TONBITKA KCCIEeN0BaTh HEKOTOPbIE

Hymkun Anexceir Anexcanapouu — Poccuiickas akane-
MU HApOJHOTO XO3SHCTBAa M TOCYNAPCTBEHHON CITYXKOBI
npu Ilpesunente Poccuiickont denepauuu, CTYIEHT,
alekskrok48@yandex.ru.

Jlexxennn Anekceii BanepbeBuu — Poccuiickas akagemus
HapoJHOTO XO35HCTBa M TOCYAapCTBEHHOM CIy»KObI MpH
IIpesunenre Poccuiickoit denepanuu, K. 10. H., JOLEHT,
alekseylezhenin@yandex.ru.
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BONIPOCHI, Kacarommecs Mpo(ecCHOHAThHON
NeATETFHOCTH aJIBOKaTa W TEXHUKU aJBOKAT-
CKOM 3aILUTHL.

OCHOBHOE MpeIHA3HAUYCHUE aJBOKATCKOU
JIEATEIILHOCTA — 3TO 3allluTa MHTEPECOB (hu3u-
YECKUX U IOPUAMYECKUX JIMIl, TO €CTh TpakaaH
W OpTaHW3allui, MO3TOMY TJIaBHOW Mpodeccro-
HaJIBHON OO0S3aHHOCTHIO aJBOKAaTa SIBIISCTCS
pasyMHOE H JIOOPOCOBECTHOE OTCTAUBAHUE
MpaB M 3aKOHHBIX MHTEPECOB CBOETO KIIMEHTa
BCEMH MMEIOIUMHUCS B €r0 apceHase 3aKOHHBI-
Mu cpenctBamu. OTHOBPEMEHHO C 3THM aJBO-
KaT Hec€T 00s13aTeNbCTBA 110 OTHOIICHHIO K CO-
00I1ecTBy, B KOTOPOM OH HAmpsIMyHO Bpaliaer-
cd, T. €.. K aJIBOKaTCKUM TajiaTaM, KaOmHeTaMm,
KOJUIETMH aJIBOKaTOB, aJIBOKATCKOMY OIOpO.
[IpodeccuonanpHple 00S3aHHOCTH, ITOJTHOMO-
4ysi, MpaBa M CTaTyC aJBOKaTa HOPMATHBHO
YperyIupoBaHbl B CTaThsix DemepaibHOro 3a-
koHa or 31.05.2002 Ne 63-®3 (penm. ot
31.07.2020) «O0 agBOKATCKOH MEATCILHOCTH U
anBokatype B Poccuiickoit @eneparum» [1].

[Ipodeccuss anBokara Ha COBPEMEHHOM
3Tane HOCUT AOCTATOYHO HEOJHO3HAYHBIM Xa-
pakTep, ¥ 3TOMY €CTh PSI BECKUX OCHOBAHHH:

- Bo-niepBbIX, U1 4esloBeKka JANEKOro OT
MHUpa IOPHUCIPYICHINU, MPO(ECcCusi CYUTASTCS
«TpaOUTENbCKON» 10 OTHOUICHUIO K JIFOJISIM,
HY)KITAOIMHUMCS B FOPUIUICCKON 3altuTe, II0-
CKOJIBKY TPUHSTO CYUTATh, YTO paboTa ¢ Oyma-
ramMy W 3alllUTa B CyJIe HE JOJDKHBI OBITh CTOJh
HEOOOCHOBAHHO OIUIAYMBACMBIMH, B CBS3U C
4YeM, B HacTosiee BpeMs 00pa3oBajicsi CTepeo-
TUITHBINA CKETICUC K TAHHOW PO ECCHH.
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- Bo-BTOpBIX, B mpolecce aaBOKATCKOH
JIESTEIbHOCTH TPUXOANUTCS paboTaTh C pa3HBI-
MU TpynnamMu JHOAEH — CI01a OTHOCATCS U Ipe-
CTYIHUKHU, KOTOPBIX IPUXOAUTCS 3alIUIIATh OT
CyneOHOTO MPOU3BOJIA, MTOCKOIBKY MOXET BO3-
HUKHYTHh CHUTyallusi HEOOOCHOBaHHOTO OOBHHE-
HUS IO BCEH CTPOTOCTH 3aKoHa. Taxxke mpuxo-
JTUTCs paboTaTh ¢ MPEACTABUTEIISIMUA KPYITHBIX
KOMIIAaHWHA W OTCTaWBaTh UX MHTEPECHI B cepe
om3neca. CTOWT OTHETBHO OTMETHTHh KOH-
(IMKTHOCTh JIIOJICH W HEKEITaHWE WATH Ha
KOMIIPOMHCCHI, YTO ONpeAeN€HHBIM 00pazoM
CKa3bIBAaCTCsl HA ICHUXUYECKOW YCTOMYHMBOCTH
4enoBeka. Jta mpodeccus CONpsDKeHa ¢ Ompe-
JICIEHHBIM KOJIMYECTBOM CTpecca U Tpelyer
TIIATETFHONW TOJITOTOBKHU Tepes CyAeOHOH 3a-
LIIMTON MHTEPECOB CBOETO KIMEHTA.

- B-TpeTbux, Kak OTMEYArOT MpeCTaBUTE-
JIY, JOCTaTOYHO aKTUBHO NPAKTUKYIOLIUE aJBO-
KaTCKyIO0 JesITeNhbHOCTh, B TIporiecce paboThI
MIPUXOJIUTCS MCIIOJIb30BaTh CaMbIe pa3HO00pa3-
HbIE€ HAaBBIKM — OT OPATOPCKUX NI0 MCHUXOJIOTH-
YeCKUX. AJIBOKaTy MPHUXOTUTCS OBITH JOCTa-
TOYHO O6pa3OBaHHI>IM U T'paMOTHBIM 4YCJIOBEC-
KOM, 00JIaJaf0IUM B COBEPILICHCTBE MHUCATEIb-
CKUMH HaBBIKAMH TPU COCTABJICHUU 3asBJICHUN
U TPOYMX JOKYMEHTOB B Pa3HOOOpa3HbIC CY-
JneOHbIe HWHCTAHIIMK U TOCYAapCTBEHHBIE CTPYK-
Typbl, @ IOMHMO 3TOr0 €lE U T'OTOBUTH PEUb
JUIsL 3allUThl KiIueHTa. HemocpeacTBEHHO BO
BpEMs 3allIUThI SaﬂeﬁCTBYIOTCSI " paCKpbIBAIOT-
sl MyOJIMYHBIE HABBIKU YEIIOBEKa — YMEHHUE Be-
CTU AMAJIOT, OTCTAUBATh CBOKO MO3UIIMIO, JOKA-
3pIBaTh ONpPENENEHHYI0 TOYKY 3pEHHS, yOeK-
JlaTh JIt0Jiei B cBoer mpaBoTe. Be€ 3To cBsI3aHO
C INCHUXOJIOTMYECKUMHU YMEHUSIMU YEJIOBEKa —
po(heCCHOHANBHBIN aJIBOKAT JIOJDKEH TaKkKe
MOpOH OBITH XOPOIIUM TICHXOJIOTOM, YYEHBIM,
MEIUaTOPOM M JUIUIOMAaTOM U T. [., IE€PEUYEHb
3TUX HABBIKOB OMPENEIEHHO HE 3aKPBITHII.

- B-4eTBEpTHIX, CTOUT OTMETUTH, YTO, MO-
MHUMO TOT'O, YTO MPUXOAUTCS paboTaTh C CaMbl-
MU pa3HbIMU JIOABMHU U NPEICTABUTEISIMU pPa3-
HOOOpA3HBIX TPYIIT HACETCHHs, a TaKKe yMETh
HaXOoJWUTb K HUM IIOAXO[M, ITPUXOAUTCA OYCHb
4acTo paboTaTh «9aCTHBIM JIETeKTUBOMY. [lopoi
aJIBOKaTy TPHUXOJUTCS CaMOJMYHO pa3OupaThCs
B TOHKOCTSIX JIella CBOCTO KJIIMEHTa, U CaMOMY
JIOKaNbIBaThCSl O UCTUHBI, MIPEKIEC 4YeM, OTCTa-
MBAaTh UHTEPECHI MOA3AIIUTHOTO B CY/IE.

- B-niAThIX, aBOKAT JIOJKEH XOPOLIO IMO-
HUMAaTh «MEXaHU3M» PadOThI U CIICJ0BATENS, U
CyIlbU, W BCEH TOCYNapCTBEHHOW OOPOKpaTH-
YeCKOW MaIlluHbI.
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OH J0KEeH OAHOBPEMEHHO M YMETh Haja-
IUTh TPOQECCHOHANBHBIA KOHTAaKT C IIPaBO-
OXPaHWUTEIBHBIMU OpPraHaMH, TaK U UATH C HH-
MU Ha KOH(JIMKT, €ci HE0OXOIWMO NpPUHIIH-
MMUAJIBHO OTCTAWBATh UHTEPECHI KIMEHTA.

KauecTBeHHas 3ammra 1O YrOJIOBHOMY
Jeny TpeObyeT MHOTO BpeMEHH — MECALbI, a
WHOTJIA U TOABI paboThl — paboTHI TSHKENOH MH-
TEJUIEKTyalIbHO, JTHYECKH, OMOLHOHAIBHO,
CBSI3aHHOM € MHOXECTBOM pPHUCKOB. IlosTomy
BBICOKOTIPO()ECCHOHANBHAS a/IBOKATCKas 3aIliu-
Ta M CTOMT noporo. VMHade anBokaTy HpHXO-
JUTBCSI UATA Ha KOMIIPOMHCCBHI, OT KOTOPBIX
4acTo CTpasaeT KauecTBo.

IIpn BCEM BBIIEU3I0KEHHOM BBICOKO-
KJIACCHBIM aBOKAT NOJDKEH OCTAaBaThCS YeCT-
HBIM M TIOPAJOYHBIM 4enoBekoM. Jlroau, mmy-
mue B 9Ty npodeccuro, mpecienyst Uesln Xopo-
mero 3apaboTka, Kak MPaBmiIo, He JOOMBAIOTCS
ycrexa B CBOEH JEATENbHOCTH.

Henb3s He oTMeTHTH M TOT (DakT, 4TO B
HaCTOAlIee BpeMs Ha aJBOKAaTypy POCCHUICKUM
roCyZlapcTBOM BO3JIOKE€HA COLMAIBHO BaXKHAs
(GyHKIUS OKa3aHUsl CyOcCHIMpyeMOl IopHInye-
CKOM TOMOIIM B CIlydasx, MperyCMOTPEHHBIX
MPOLECCYaIbHBIM  3aKOHOJATENECTBOM, IO
HA3HAYEHHUIO OPraHOB MPEABAPUTENIBHOIO pac-
cleloBaHMs WIM cyna. Takxke, OJHUM U3
HaIpaBICHUN IEATEIBHOCTH aJBOKAaTypbl, OT-
HOCSAIIMXCS K cepe COLUaIbHON OTBETCTBEH-
HOCTH, SBJISIETCS TPEJOCTaBICHHE IPaBOBOM
MOMOILIM MaJIOOOECHIEUYEHHBIM M COLUAJIBLHO
HE3alINIIEHHBIM KaTEropusM TpakJaH B COOT-
BercTBUM c DenepaabHBIM  3aKOHOM  OT
21.11.2011 Ne 324-®3 (pen. ot 01.07.2021) «O
OecraTHO# ropuadeckoil momomnu B Poccuid-
ckoit @epepauun» [2].

Brictynnenue B cyne — oauH U3 Hanbonee
CJIOXKHBIX ¥ OTBETCTBEHHBIX MOMEHTOB y4acCTHs
3alIUTHUKA OCOOCHHO B YrOJIOBHOM CYAONpPO-
n3BojcTBe. Iloxkamyil, HUKAaKOW Jpyrod BHJI
MPOLIECCYATbHOMN IEATENbHOCTH HE TPEAbSIBIISA-
€T K a/IBOKaTaM CTOJIBKO Pa3HOCTOPOHHUX Tpe-
OOBaHMI, ¥ HE HYKJIA€TCS B CTOJb TIATEIBHON
MOATOTOBKE, KaK MPOM3HECEHHE CyneOHOW pe-
Yyy. YCHEIIHOE BBICTYIUIEHHE B CYJE HEBO3-
MOKHO 0€3 JIOCTaTOYHOTO 3HAHHSI 3aKOHOB JIO-
THKH, TICHXOJIOTHH, TpaBa U HOPM JEHCTBYIO-
LIET0 3aKOHO/ATENIbCTBA.

YMeHue BBICTYNaTh MyOJUYHO HE MPHUXO-
JIUT caMo coboil. EMy HY>KHO y4WTBCSl HACTOM-
YUBO W YMOPHO, TOCTHTas M COBEPIICHCTBYS
MpUEMBI  OpPAaTOPCKOrO HCKyccTBa. Jlemokput
yTBepxKAal, 9to: «Hu uckyccTBo, HU MyApOCTh



HE MOTYT OBITh JOCTHTHYTHI, €CITH UM HE
yuanutbes» [3]. Takum oOpa3oM, 3HadeHHE pedn
3aIIMTHAKA B COBPEMEHHBIX YCIOBHIX 3aKIIO-
YaeTcsl, MPEeXJe BCEro, B TOM, YTO OHA BBHICTY-
MaeT TapaHTHEH MpaB W CBOOOI JTUIHOCTH; 0O-
Jiee TOTO, B YTOJOBHOM TIpOIlecCE 3alIuTHAs
pedb aJBoKaTa SBISCTCS OJHUM W3 CPEICTB
JOCTIDKCHHST OOBEKTHBHOM HCTHHBI IO KOH-
KpETHOMY pacCMaTpHBaeMOMY B Cyjae Jemy.
Benp uMeHHO cocCTs3aTeNnbHBIM XapakTep B
YIOJIOBHOM CYJIOIPOU3BOJICTBE SIBJISIETCSI Ta-
paHTHEH 3aKOHHOTO M 00OCHOBAaHHOTO IIPHTO-
Bopa. [loaTomMy, HU B KO€M ciTydae HEellb3sl yMma-
JATh 3HAYCHUS PEYU 3alUTHUKA-aJ[BOKATa B
CyleOHOM 3ace/laHuy.

Takum 0Opa3om, TPyAHO HE COTIACUTHCA C
MHEHUEM Tnpe3uaeHTa DeaepanbHON ManaThbl
anBokatoB P® 0. C. [IumumeHko o ToM, 4ToO
«aBOKaTypa SIBISIETCS 3HAYNMBIM MHCTUTYTOM
TPaXTAHCKOTO OOIIECTBa, pOJb KOTOPOTO
OTIpEIEIIAETCS KaK IMEeJIIMU JEATEIbHOCTH, TaK U
0c000li COIMaJIbHON OTBETCTBEHHOCTHIO, KOTO-
PYIO HajlaraeT MPHHAIIICKHOCTh K aJJBOKATCKON
npodeccun. Bricokas OOIICCTBCHHAs 3HAYH-
MOCTh JCSITCILHOCTH MHCTUTYTA aBOKATYpPHI B
nenoM oOyCIIOBIIEHA TPEXAe BCErOo TEM, YTO
OHa HeoOXOoJuMa JUIA pPeau3alliyl MPUHIIUIIOB
COCTSI3aTEIBPHOCTH TMpPOIEcca W PaBHOMPABUS
cTopon» [4].

B mpomiecce cyonpon3BocTBa BO3HUKAET
cTajus McCleqoBaHus JoKa3aTeabeT. Jist af-
BOKATa KpailHe Ba)KHO HATH MpaBUJIbHBIN MOA-
X0/l K TOMY, 4TOObI yOEOWTh MpecenaTeNb-
CTBYIOIIETO CYABIO B UX MOJUTMHHOCTH, & TAaKXKe
MPEIOCTABUTh OOBEKTUBHBIEC aApPTyMEHTHI, MOJ-
TBEPKJIAIOIIHE 3aIUTY.

W, B 3aKIr0YeHUN XOTENOCh OBl MOJYEpPK-
HYTh, YTO AJBOKAT — OJHA W3 CaMbBIX HEIPO-
CTBIX, UHTEIDICKTYa IbHO HACHIIICHHBIX M COIIH-
abHO-3HAUYMMBIX mpodeccuit. Ha Ham B3rmsm,

npodeccusi  aABOKaTa  SBISAETCS  JAOBOJIBHO
CJIO)KHOM M BaXKHOW, IIOCKOJIBKY OT €ro Impa-
BUJIBHBIX M KBAJH(ULUPOBAHHBIX, IOPUINIECKU
000CHOBAaHHBIX JEHCTBUIl 3aBUCUT KHU3Hb, CBO-
6oma u cyap0a yenoBeka. [loaTomy agBokat Kak
3alIUTHUK JTOJDKEH OBITh HaJenéH TaKUMH Ka-
YecTBaMU Kak: MOPSAJO0YHOCTb, YECTHOCTh, OT-
BETCTBEHHOCTb,  HAXOJUYUBOCTb, OOBEKTHB-
HOCTb, IIOCTOSIHHOE CTPEMJICHHE K COBEpILICH-
CTBOBAaHMIO. AJIBOKAT JOJDKEH B COBEPILICHCTBE
3HATh ACUCTBYIONIEE 3aKOHOJATEIBCTBO, YTOOBI
IpPaMOTHO OTCTaWBaThb MHTEPECHI CBOUX KIIMEH-
TOB B cyne. Takxe, BaKHO MOCTOSIHHO IIOJTY-
yaTh HOBBIE 3HAHUS U COBEPILIEHCTBOBATHCA,
BeIb 3aKOHOIATEIBCTBO M OOILECTBEHHBIE OT-
HOLIECHUSI HE CTOSAT HA MECTE, a Pa3BUBAIOTCSA C
KaKJIBIM JTHEM.
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SOME PROBLEMS AND FEATURES OF ADVOCACY

© 2021 A. A. Dushkin, A. V. Legenin

Russian Presidential Academy of National Economy and Public Administration (Voronezh, Russia)

In the presented article, some features of advocacy related to the main purpose of the bar, which con-
sists in legal assistance and protection of the interests of individuals and legal entities, at the present
stage of development of Russian society, were considered. The ambiguous nature of the lawyer's pro-
fessional activity in the Russian Federation is emphasized.
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